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The Consumer Protection Act

The remaining portions of this Act are due to canme force at the end of March and although the
Act and its impact on the insurance industry hasix@d considerable press coverage, from queries
we have received there is an obvious need for iméwemation on this piece of legislation.

This note will provide further information undeetfollowing headings:

1. Introduction
2. The impact on Public liability insurance and the adequacy of our cover
3. Important parts of the Act that will impact the most on liability insurance

4. What cover is / will be available to protect our business policyholders

Where appropriate the relevant section numberefitt that applies has been documented to allow
for easy identification should you wish to read thkevant legislation.

1. Introduction

The Act is very comprehensive providing extensikegction to consumers against a wide range of
issues arising out of their dealings with suppllarsrestricted to transactions between custonreds a
suppliers occurring in the Republic of South Afr{cafer section 5.1.a of the Act) irrespective of
whether the supplier resides or has its princiffad@within the Republic (refer section 5.8.a bét
Act). Amongst other things the Act is there to pattconsumers of goods and services against:

» inferior products or services whether or not hasraaused by such goods or services
or
* any unfair business practices of those businebs¢sell or market those goods or services.

The Act is there to protect the general public (god me as consumers) and not big business. There
is a provision in the Act (refer section 5.2.blod tAct) to say that any business entity with aruahn
turnover above a certain amount will not be congeid¢o be a consumer in terms of the Act and will
not enjoy any protection provided by this Act (tlea being that big business have the expertise and
financial resources to look after themselves). flineover mentioned above has been set at R 3
million. The plain language provisions of the Adthapply to commercial / engineering policies, etc
where the annual turnover or asset value of thicpéar business entity (policyholder) is less tlih
million.
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Other methods of legal assistance / bodies bethddsaditional courts are now available to
consumers (e.g. National Consumer Tribunal & theéddal Consumer Commission) making it easier
for consumers to enforce their legal rights and @mdd therefore expect an increased claims
frequency. Class actions are also permitted.

2. The impact on Public liability insurance and the adequacy of our cover:

There is a lot of panic out there in the insurameegket that has unfortunately been aggravated by
media reports and certain other communicationsgetations. Whilst the Act provides extensive
protection to consumers with a resulting increasqubsure to insurers that underwrite liability
covers, it is important to know that:

* Most of the Act and the protection provided to aonsrs under the Act will not result in
liability claims under our liability policies asdk do not fall under the coverage provided by
insurance policies (including wide covers suchwasldmbrella Liability section and specialist
Broadform liability covers offered by specialist Wi4). Most of the protection offered by the
Act is simply not the subject of insurance coveg.(bad service, the return / exchange of
goods, undesirable marketing practices, consunghsto cooling off periods etc etc).

» A fair amount of the protection now documented uritle Act already exists in terms of our
common law and precedent set in terms of previoustgudgements (i.e. it is not all new or
additional protection).

* The basic Claims Made or Losses Occurring sectbosir Multisure product provide
substantial coverage against a lot of the loss&sitl arise out of the Act (the exposure
created by section 61 of the Act mentioned belowtoaa large extent be covered by the
standard Products Liability extension). When ourldefia Liability section is taken out in
conjunction with the above sections the protectifiared to our policyholders is extensive
and very competitive when compared to our compstifincluding certain broadform
policies).

3. Important parts of the Act that will impact the most on liability insurance

3.1 Contracting out of liability, Disclaimers, Sterd Trading Terms and Contracts etc drafted by or
on behalf of the supplier:

Often businesses will contract out of liabilitydkigh disclaimers or through their standard trading
conditions and we as insurers have relied on tsstaimers or have insisted on certain disclaimers
before insuring a risk.

Even before the Consumer Protection Act such dootsneould be interpreted against the drafter
(i.e. the supplier) if there was ambiguity (comgraferentum rule) and had to be brought to the
consumer’s attention. This meant that such disdesrdid not guarantee that the supplier would not
be liable (and that we would not be liable for ataim) but if done correctly it did mean that the
supplier could successfully contract out of lialili

The Act covers this topic in a number of places amd formally states that:
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* Any ambiguity in such documents will be interpretedavour of the consumer (refer section
4.4.a of the Act) — nothing new here.

» Any restriction, limitation, exclusion or deprivati of a consumer’s legal rights in such
documents shall be limited to the extent that ageable person would ordinarily have
expected such document to contain such a limitattbrs will be determined taking into
account the content of the document, the way tloeiment was drafted and presented and the
circumstances of the specific transaction or agezeifrefer section 4.4.b of the Act) — this
could depending on the circumstances result in stais for us that we may have
previously not paid (but only if we were relying sach limitation or exclusion and only if
such term is now found to be unacceptable). Ontg twill tell if this becomes a problem for
us (at this stage it is not anticipated that thisolation will have a major impact).

* The supplier may not require a consumer to:

o Waive any rights;
0 Assume any obligation;
o Waive any liability of the supplier;
on terms that are unfair, unreasonable or unjugte@onsumer (refer section 48.1.c of the Act).

A term will be considered unfair, unreasonable must if:
* Itis one-sided against the consumer;
* Itis inequitable to the consumer;
» Such term was not specifically drawn to the conggm#ention (refer section 48.2 of the Act)
As with the previous point this could possibly impan our claims experience (again only if we were
relying on such term and only if such term is fotmdbe unacceptable).
* Anyterm that:
o Limits the liability of the supplier,
0 Results in the consumer assuming risk or liability;
0 Requires that the consumer indemnify the supplier
must be drawn to the attention of the consumehmerfollowing manner:
* It must be in plain language as defined in the Act;
* It must be drawn to the attention of the consumexr conspicuous manner that is likely to
attract the attention of the consumer;
* It must be drawn to the attention of the consuneéoiie the transaction / activity begins,
before the consumer enters the facility, beforaneyt is made and the consumer must be
given time to read and understand the terms bedmeh(Refer to section 49.3, 49.4 and 49.5
of the Act).
To some degree some of these requirements alre@tga but there is no doubt that this now places
a greater obligation on suppliers of goods or sewvihat wish to rely on such disclaimers.
* In addition to the above, the Act requires thany of the above terms involves an activity,
facility or premises that is subject to any riskhe consumer:
o Of an unusual character or nature;
o That a consumer could not be reasonably expectied &avare of or notice;
0 “Or” that could result in death or serious injury;
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then the supplier must specifically draw the riskl @ossible effect of such risk to the consumers
attention. It is a requirement of the Act that slplier is to ensure that the consumer signs a
document confirming that he / she is aware of isle (and possible consequences). (Refer sections
49.2 and 58.1 of the Act)
The use of the word “or” as opposed to “and” urtaldtet point 3 above means that a number of
facilities or premises would now have to implems&mth documentation requiring the consumer to
sign such document as acknowledgement and accepbétize risk (examples that come to mind
would include adventure activities and theme patleh as Gold Reef City). Of course this new
requirement does not necessarily increase our exp@s any death or injury may have been a valid
claim anyhow — if anything this may depending o& ¢ircumstances limit our liability exposure (or
make our defence easier).

» The supplier is not permitted to contract out afsgr negligence (refer section 51.1.c.i of the

Act).

There has always been debate over whether oneoosénact out of gross negligence.
Certainly in the past certain judgements have @b ddowed for the contracting out of gross
negligence but now any transaction falling underambit of the Consumer Protection Act will not
permit such contracting out of gross negligence.
In summary therefore one can still contract outadfility (not for gross negligence) and liability
insurers would therefore still benefit from suahiting contractual terms of their policyholders but
the requirements to satisfy the legality of suctlesionary terms has become that much more
difficult to comply with.
It is important to note that if we wish that oneoair policy holders contract out of liability pretsnt
to us providing any liability cover (generally thisll only be the high risk industries as mentioned
the U/W guides), then no M & F staff member shadriglft the disclaimer for the policyholder (or
comment on the acceptability thereof). What we shaather require is that such disclaimer be
referred to and approved by the policyholder’s @ttorneys. After obtaining sight of any such
disclaimer (which we are entitled to request) we sl refuse to insure the risk if we are not pyap
with the adequacy of the disclaimer or contractditbons (any queries in this regard should be
referred to 10S in the first instance who will negich disclaimer wordings to legal where
appropriate).

3.2 Strict liability for goods sold or supplied:

Prior to the Act, if any goods sold or suppliedsedideath, injury, illness or damage, a consumer
would have to prove negligence on the part of étailer, wholesaler, importer or manufacturer.
There was therefore an onus on the consumer (@otigumer’s legal representative) to first prove
that there was negligence and which entity wasigeg.

The Act now makes these entities (including a serprovider of services such as a plumber or
electrician that as part of these services inséalisproduct or goods) liable for such damage,deat
etc arising out of the said goods irrespective béther there was any negligence or not on thegbart
these entities (refer sections 61.1 & 61.2 of tic® A

As negligence is no longer a requirement for ligbthe consumer may hold any one of the entities i
the supply chain (or a number of them jointly) l@brlhe anticipated result of this is that retail@re.
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the ones at the end of the supply chain that thewoer dealt with) will be the ones that will
probably experience increased products liabiligaleactions against them.
Although this strict liability exists, in terms eéction 61.4 of the Act there are still defenceslable
to the entity being held liable. The full list dfese defences have not been included but the more
important ones are:
» Liability of a particular person does not ariséhé alleged unsafe product defect did not exist
in the goods at the time it was supplied by thasqe (refer section 61.4.b.i of the Act).
» Addistributor or retailer shall not be liable ifig unreasonable to expect the distributor or
retailer to have discovered the unsafe defect hgami mind the distributor or retailers role in
the supply chain (refer section 61.4.c of the Act).

Even if there is an available defence, the diffeeemow is that the consumer merely has to hold any
one of the entities in the supply chain liable @nsl then the responsibility of the relevant ent

prove that they are not liable using one of thelalke defences. Where the effort and initial exqeen
previously rested with the consumer in proving rgggice, the initial effort and expense now rests
with the party being held liable to prove that tlzeg not liable by using one of the legislated ptaxt
defences.

What is important now is that where in the pashpps retailers did not take out Products Liability
cover (because the chance of them being proved teegligent was remote in view of their role in
the supply chain), now there is a definite needH cover and brokers should be advising their
clients to take out this cover.

4. What cover is / will be available to protect our business policyholders

* As mentioned above the conventional Claims Madeosses Occurring liability section
provides quite extensive coverage.

* Without any doubt if the policyholder supplies gmgduct or goods (including entities like
plumbers and electricians that install goods puwetdrom another supplier) then the
Products Liability extension is a must and does karge extent satisfy the liability created by
Section 61.

* Our Umbrella Liability section which provides vemde coverage (both in terms of limits and
the actual extent of cover) at really minimal premiis also a must. As mentioned above this
cover is wide and does compete very well with eett@oadform covers.

* Unfortunately in terms of our treaty restrictionsg &mbrella Liability cover cannot be
offered for certain industry types or for certaliewts that exceed a certain size / premium
income (refer to the U/W guidelines for more defailn view of this, in conjunction with
Camargue (our liability UMA) we will be offering badform as a section to our Multisure
product. This broadform cover will not however eogpecialist covers such as Products
Recall (there is an increased need for this in voégection 60 of the Act).

* Where a policyholder requires wider covers likedieds Recall then a separate policy can be
purchased via his broker directly through Camargue.
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We hope the above provides a better understanditigeoimportant parts of the Act.



